of participants from a given industry (electronic components, communications, etc.) . 3 They meet to discuss, analyze, refine, and ultimately adopt mutually acceptable standards, which ensure that competing and complementary products and components are compatible and can interoperate with one another. SSOs have thus gained importance over the years in technology-driven sectors.
Standards may, however, be encumbered by patents when the technologies they implement are proprietary. This is the case in the information technology (IT) industry, for instance, where a given standard may involve technologies protected by a very large number of patents, sometimes hundreds or even thousands. 4 Patents are exclusive rights which confer upon their owners two basic prerogatives: (i) the right to prevent any third party from applying or using the subject-matter of the patent; and, correlatively, (ii) the right to set the conditions of a license in consideration for use of the patent and as a reward for the innovative contribution made. This means that manufacturers are not able to implement a standard unless they obtain a license from the holders of patents essential to the standard in question. These patent holders have a right to obtain compensation, which can for instance take the form of an upfront cash payment, royalties, etc.
Most formal SSOs have IPR policies which generally encourage patent owners involved in standardization to disclose any patent(s) that they consider essential upfront, i.e., prior to the standard's adoption. 5 Early disclosure of patents "is likely to enhance the efficiency of the process used to finalize and approve standards" and "permits notice of the patent to the standards developer […] in a timely manner, provides participants the greatest opportunity to evaluate the propriety of standardizing the patented technology, and allows patent holders and prospective licensees ample time to negotiate the terms and conditions of licences […] ." See Guidelines for Implementation of the ANSI Patent Policy, at 3, available at http://www.ansi.org/ Once disclosure is made, or contemporaneously with disclosure, patent holders are typically asked to provide an assurance or commitment that, should their patent(s) be essential for a standard, they will license them on fair, reasonable and non-discriminatory (FRAND) terms to members of the SSO and outsiders. The IPR policies of most SSOs do not oblige owners of essential IPR to grant irrevocable licences thereto on FRAND terms. This would amount to compulsory licensing and would deter many owners of valuable technology from joining the SSO. But if the owner of SEPs seeks to have its technology included in a standard, there is an incentive but no obligation to provide the SSO with the contemplated assurance that it will license on (F)RAND terms.
Licensing negotiations between SEP holders and potential licensees, however, are conducted outside SSOs. For example, ETSI makes clear that such discussions will not take place under its standard development activities, holding the view that its role is directed to technical rather than commercial issues. 7 The "fair" and "reasonable" character of license terms must be addressed in a commercial context outside the standard-setting environment. 8 In other words, these terms cannot be determined in a vacuum, without reference to the specific situations of the SEPs holder and the standard implementer.
Whether the royalties to be paid in the context of a given licensing agreement are FRAND, cannot be determined in the abstract. Moreover, royalties are but one element of the consideration agreed upon between the parties. Other elements susceptible of pecuniary valuation, such as a cross-licence to the licensees' intellectual property or an upfront fee, are taken into account and their value may be significantly higher than that the royalty itself. Most of the literature does not distinguish between "fair" and "reasonable", in part due to the fact that the term "fair" is specific to the EU context (US-based SSOs tend to refer to the concept of RAND as one variant, not FRAND).
9
For example, Grindley & Teece have found that in the fields of semiconductors and electronics crosslicensing is more complex than the exchange of individual property rights. Patent holders in these industries generally license a portfolio of patents within a field of use due to the transaction costs associated with negotiating and monitoring infringement of individual patents and the needed freedom to (continued…) While SSOs and the standards adopted under their auspices have significantly contributed to the development of and growing competition within many technology-driven sectors, concerns have been expressed that owners of patents essential to a standard may be able to unduly capture some of the economic value that may be attributable not to the intrinsic value of those rights, but to the standardization itself. 10 The argument is that in certain cases, if members of an SSO had known the terms under which SEP owners would license their rights prior to establishing a standard, they might have chosen an alternative technology (provided, of course, such an alternative existed -which is not a given).
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Once a standard is adopted and implemented, switching to an alternative technology may be too onerous for those using it. Because the bargaining power of the owner of essential patents will have thus increased, the owner may be able to extract more favorable licensing terms ex post standardization than would otherwise have been the case. This phenomenon, generally referred to as "patent hold-up", lends credence to the need to control the level of royalties charged by holders of SEPs. Whether or not patent hold-ups are frequent is not clear due to the lack of empirical studies, but there seems to be a growing consensus that this is a problem that needs to be addressed.
Concerns have also been expressed that the risk of "hold-up" is particularly significant when the SEP holder is able to seek a court injunction to block the shipment of infringing products. 12 Faced with the risk of being forced to remove their products from the marketplace (resulting in significant losses), implementers of standards may have no choice but to accept licensing terms that they would not otherwise accept. As the ability to exclude infringing products from the market is a well-recognized patent remedy, which is often sought by SEP holders, some have argued that SEP holders that have made a FRAND commitment should no longer be entitled to seek an injunction, and should have to limit themselves to obtaining damages if infringement is established. 13 On the other design and manufacture without infringement. Negotiating a patent portfolio licence often involves negotiating a balancing of royalty payments according to the "value of the patent portfolios of each party" and the value of each party's exposed product sales. Peter C. Besides the complexity of the legal and economic questions, and the large amounts of money, at stake, one of the difficulties of addressing standard-related issues is that companies involved in licensing negotiations may have diametrically-opposed interests. For instance, "pure upstream" companies, whose revenues entirely (or at least to a large extent) depend on licensing fees, will generally want to maximize royalty revenues and thus enforce their patents vigorously. 15 "Vertically-integrated" companies, which both innovate and manufacture products, tend to have mixed incentives. On the one hand, they may want to maximize licensing revenues by aggressively licensing their SEPs portfolio. On the other hand, because they manufacture and sell products, they may be on the receiving end of royalty requests from other SEP holders. In this context, verticallyintegrated companies tend to conclude cross-license agreements with each other with some limited royalty payments when one of the cross-licensee has a stronger patent portfolio than the other. "Pure manufacturers", which generate all (or almost all) of their revenues through the sale of products, will seek to minimize royalty payments since they represent a cost affecting their bottom line. Finally, equipment buyers tend to be concerned that "royalty-stacking" 16 may increase the prices of the equipment they need to source for their In this paper, "pure upstream" companies are companies that focus their efforts on innovation. They will then license their technologies to manufacturers. Royalties are the life-blood of these companies. Pure upstream companies have to be distinguished from patent assertion entities, which do not innovate, but specialise in the enforcement of patents they may have acquired from other companies. These companies, also called "patent trolls", do not contribute much to welfare. For instance, in 2006, Nokia, Ericsson, and Motorola proposed that ETSI's IPR policy be revised in order to introduce the principles of "aggregated reasonable terms" and "proportionality" into the definition of FRAND. Pursuant to this proposal, called "Minimum Change, Optimal Impact", now trying to vigorously license their patent portfolio in order make up for the decreasing success of their products.
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The above issues have made headlines in the context of the "smartphone war", where the main device manufacturers (Google Motorola, Samsung, HTC, Nokia, etc.) have been litigating heavily in court, which is not surprising considering the size of, and the billions of dollars generated by, the mobile devices market. 19 For instance, the patent dispute between Apple and Samsung has generated over 50 lawsuits in a variety of jurisdictions. Some of these manufacturers have also filed competition complaints on both sides of the Atlantic, as well as in other jurisdictions. These complaints have, in turn, triggered investigations into the licensing conduct and litigation strategy of several SEP holders, 20 which will be discussed below.
Against this background, the purpose of this paper is to address the competition law issues that may be raised by the licensing conduct and/or enforcement strategy of SEP holders. Section II reviews the Commission's efforts in recent years to address the competition law concerns raised by SEPs. It will be shown that the Commission has used a variety of approaches to attempt to set some principles regarding the licensing of SEPs. The Commission still needs to create a precedent, which is probably its intention by sending a Statement of Objections to Samsung in December 2012. Section III contains a brief conclusion.
Aggregated Reasonable Terms would mean that "in the aggregate the terms are objectively commercially reasonable taking into account the generally prevailing business conditions relevant for the standard and applicable product, patents owned by others for the specific technology, and the estimated value of the specific technology in relation to the necessary technologies of the product." In turn, proportionality would mean that "compensation under FRAND must reflect the patent owner's proportion of all essential patents."
While as seen in the preceding note Nokia, Ericsson and Motorola wanted to keep to the minimum the level of royalties that SEP holders could charge to license their patents, in recent years these companies been some of the most aggressive enforcers of the standard-essential patents. 
II. Review of the Commission's efforts to address the competition law concerns raised by SEPs
This section reviews the earliest cases handled by the Commission (A), the standardization section of the Commission guidelines on horizontal cooperation agreements (B), the Google / MMI merger decision (C), and the more recent investigations against Samsung and Google/Motorola (D).
A. The earliest cases: Rambus and Qualcomm
The first two major Commission investigations into the licensing conduct of SEP holders concerned the American technology companies Rambus and Qualcomm.
In Rambus, the Commission sent Rambus a statement of objections, which alleged that Rambus had infringed Article 102 TFEU by abusing a dominant position in the market for Dynamic Random Access Memory (DRMA). In particular, the Commission considered that Rambus had engaged in a "patent ambush" by intentionally concealing during the formation of the standard that it had patents and patent applications which were relevant to technology used in the JEDEC standard, and subsequently claiming royalties for those patents. 21 Because "monopolization" (the acquisition of market power through anticompetitive means) is not an offense in EU competition law, 22 unlike in U.S. antitrust law, the violation of Article 102 identified by the Commission did not relate to the fact that Rambus had illegally acquired market power by concealing that it had patents reading on the JEDEC standard, but rather, that it had subsequently claimed unreasonable royalties for its patents. Because of the "monopolization gap" in EU competition law, 23 These allegations were quite dubious, considering that the royalty rates and other licensing terms contained in Qualcomm's licenses had been negotiated at arm's length with these large and sophisticated corporations. The difficulty for the Commission was that, while Qualcomm's royalties were alleged to be high, it was not by any means easy to demonstrate that they were "exploitative" within the meaning of Article 102(a) TFEU. After a long and thorough investigation, the Commission eventually decided to close its formal proceedings against Qualcomm. 26 This was another frustrating outcome for the Commission since, unlike in the Rambus case, no commitments were extracted from Qualcomm. The Commission had invested significant enforcement resources on meritless complaints.
27
The Qualcomm case illustrates the difficulty the Commission has in determining whether the royalty rates sought by SEP holders are "fair and reasonable" or "excessive" under the standard set by the European Court of Justice in United Brands. specific. Moreover, while determining whether the fairness and reasonability of the price of a physical product is excessive is already difficult, that task is even more complex with respect to non-physical constructs, such as intellectual property rights. Although a number of benchmarks were proposed to determine whether Qualcomm's royalties were "fair and reasonable", these benchmarks suffered from major weaknesses, either because they were theoretically unsound or because they would raise complex implementation issues. 29 The
Commission thus rightly dismissed the complaints (or in fact asked the complainants to withdraw their complaints, which leads to the same result). The Commission would have made a mistake in turning itself into a rate-setting authority as it does not have the technical expertise to assume that role. Moreover, this would have encouraged the unhappy licensees to file large number of complaints to the Commission.
Despite two major investigations, by 2009, the Commission had thus not been able to adopt a precedent that would have set principles as to the compatibility of certain licensing conduct related to SEPs with EU competition law. 30 The issues (real or alleged) had, of course, not disappeared (quite the contrary given the patent war in the smartphone industry), hence the Commission needed to find another opportunity to provide guidance on the licensing of SEPs.
B. The Commission guidelines on horizontal cooperation agreements
It is against this background that the chapter of the horizontal cooperation agreements, "Guidelines dealing with standardization agreements", must be seen. 31 Although this chapter, which was considerably revised and extended compared to the earlier guidelines,
29
On the other hand, Qualcomm proved that the licensing terms from agreements entered into before the WCDMA standard was adopted were generally comparable to the licensing terms from agreements after the standard was adopted. As the ex post terms were comparable to the ex ante ones, either Qualcomm did not obtain market power from its patents inclusion in the standard, or it did not exploit that market power.
30
It should be noted that the Commission also investigated the licensing conduct of IP COM following a complaint by Nokia. IPCom had acquired the mobile telephony patent portfolio developed by Robert Bosch GmbH (Bosch) between the mid-1980s and 2000, which included patents essential to the GSM and UMTS standards. As an ETSI member, Bosch took part in the GSM and UMTS (WCDMA) standard setting processes. Bosch had declared that it held essential patents in the relevant standards and committed to ETSI "to grant irrevocable licenses on fair, reasonable and non-discriminatory terms and conditions" for such patents. The Guidelines observe that intellectual property laws and competition laws share the same objectives of promoting innovation and enhancing consumer welfare, 33 which is generally true. However, they express concern that a participant holding SEPs could, in the context of standard-setting, also acquire control over the use of a standard. This could allow companies to behave in anti-competitive ways, by "holding-up" implementers after adoption of the standard "either by refusing to license the necessary IPR or by extracting excess rents by way of excessive royalty fees thereby preventing effective access to the standard."
34
For those standardization agreements which risk creating market power, the Guidelines adopt a "safe harbour" approach, by setting the conditions under which such agreements would normally fall outside the scope of Article 101(1):
"Where participation in standard-setting is unrestricted and the procedure for adopting the standard in question is transparent, standardisation agreements which contain no obligation to comply with the standard and provide access to the standard on fair, reasonable and non-discriminatory terms will normally not restrict competition within the meaning of Article 101(1)."
35
Unrestricted participation and transparency --The Guidelines indicate that when (i) participation in standard-setting is unrestricted (all competitors in the market or markets affected by the standard can participate in the process leading to the selection of the standard) and (ii) the procedure for adopting the standard in question is transparent (stakeholders can inform themselves of upcoming, on-going and finalized standardization 32
Because standardization agreements result from the collaboration between competitors and they can restrict competition (by eliminating some technological options), they can fall within the scope of Article 101(1) TFEU, which prohibits anticompetitive agreements.
33
Id. at § 269.
34
Id.
35
Id. at § 280. The Guidelines specify that the failure to fulfil any or all of the conditions set out for a standardization agreement to benefit from the safe harbour does not lead to any presumption of a restriction of competition within Article 101(1). This case, however, requires a self-assessment to establish whether the agreement falls under Article 101(1) and, if so, if the conditions of Article 101(3) are fulfilled. Id. at § 273.
work in good time at each stage of the development of the standard), standardization agreements which contain no obligation to comply with the standard and provide access to the standard on fair, reasonable and non-discriminatory terms will normally not restrict competition within the meaning of Article 101(1).
36
Good faith disclosure --The IPR policy of the SSOs under the auspices of which the standard would be adopted would also need to require "good faith" disclosure by participants of the patents that they believe are essential for the implementation of the standard under development. 37 The Guidelines do not require participants to carry out a burdensome search of their portfolio, but merely require that the disclosure obligation be based on "reasonable endeavours" to identify IPR reading on the potential standard. This disclosure requirement does not apply to royalty-free standards.
FRAND commitment --As noted above, the IPR policies that are traditionally adopted by SSOs typically require that participants wishing to have their patent-protected technologies included in the standard provide an irrevocable commitment in writing to offer to license their essential patents to all third parties on fair, reasonable and non-discriminatory terms. This commitment, which is of a contractual nature, 38 should be given prior to the adoption of the standard, and shall bind undertakings to which essential patents might later be transferred. 39 In order to avoid compulsory licensing, the IPR policy should allow patent holders to exclude specified technology at an early stage in the development of the standard from the standard-setting process and thereby from the commitment to offer to license.
40
According to the Guidelines, "FRAND commitments are designed to ensure that essential IPR protected technology incorporated in a standard is accessible to the users of that standard on fair, reasonable and non-discriminatory terms and conditions." 41 This is a particularly careful formulation as many observers claimed that the role of the FRAND commitment was to prevent "hold up" by imposing a constraint on the ability of SEP holders to monetize their patents. 42 Others wanted to read into the FRAND commitment that by making such a commitment, the SEP holders would waive to seek its ability to seek injunctive relief in patent infringement. As will be seen below, this issue has become particularly topical in more recent investigations.
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As we have seen, one of the most complex issues with respect to FRAND requirements is the assessment of whether the licensing terms offered by an essential patent holder to a standard implementer is indeed "fair and reasonable". Pursuant to the Guidelines, such an assessment "should be based on whether the fees bear a reasonable relationship to the economic value of the IPR", in other words, whether it meets the United Brands test. 44 The
Guidelines recognize that different methods can be used to make this assessment, including: (i) a comparison of the licensing fees charged by the company in question for the relevant patents in a competitive environment before the industry has been locked into the standard (ex ante) with those charged after the industry has been locked in (ex post);
45
(ii) an independent expert assessment of the objective centrality and essentiality to the standard at issue of the relevant IPR portfolio; 46 and, when appropriate, (iii) a reference to ex ante disclosures of licensing terms in the context of a specific standard-setting process. 47 The last two methods also assume that the comparison can be made in a consistent and reliable manner. These methods were, however, not meant to be exhaustive as other mechanisms can also be used to determine whether licensing terms are fair and reasonable.
48
In sum, frustrated by its inability to use the Rambus and Qualcomm cases to lay out principles regarding the compatibility of certain SEP licensing practices with EU competition law, the Commission took the opportunity offered by the review of the horizontal cooperation agreements guidelines to set some such principles. While the initial draft of the standardization section guidelines was heavily criticized by some, the version finally adopted by the Commission represents a fairly good balance between the interests of licensors and licensees. Due to the nature of the document and the need to compromise between different interest groups, it however provided limited guidance on how the compatibility of certain licensing conducts by SEP holders.
C. The Google / MMI merger decision
In addition to the above-mentioned guidelines, the Commission also used the decision which cleared the merger between Google and Motorola Mobility Inc. (MMI) to further express its views on FRAND and, in particular, the use of injunctions by SEP holders having made FRAND commitments in the context of patent litigation. 49 The issue was of particular relevance to this merger, since it was widely understood that Google's main objective in acquiring Motorola Mobility was to gain access to its very significant trove of SEPs. 50 Google argued at the time that it needed to acquire these patents for defensive purposes, i.e. in order to protect its Android mobile operating system from the attacks of 48 For instance, other methods might be borrowed from patent law principles for determining a "reasonable royalty" for the purpose of awarding damages. For instance, American courts today give great weight to 15 factors that were employed to determine a reasonable royalty in the seminal Georgia-Pacific case. Georgia-Pacific Corp. v. U.S. Plywood-Champion Papers Inc., 446 F.2d 295 (2nd Cir. 1971). 51 Some of these competitors were not convinced by this rationale and claimed that there was a risk that Google would use these newly acquired patents for anticompetitive purposes. Hence, it is not surprising that the Commission decision contains a number of important statements.
In particular, the Commission observes that while "FRAND commitments can prevent IPR holders from making the implementation of a standard difficult by refusing to license or by requesting unfair or unreasonable fees (in other words excessive fees) after the industry has been locked-in to the standard or by charging discriminatory royalty fees", 52 they "cannot be considered as a guarantee that a SEP holder will not abuse its market power." 53 In other words, "[a]lthough a FRAND commitment may influence a company's incentives to significantly impede effective competition, it remains true that the company would still have some ability to do so." 54 This suggests that the Commission believes that there are situations where it should intervene to prevent the abuse of SEPs, especially as some companies may be tempted to breach their FRAND commitment.
As to the risks created by the use of injunctions in the context of SEP-related patent litigation, the decision observes that:
In other words, the Commission takes a prudent position. While it does not suggest that patent holders who have made a FRAND commitment should always be prohibited from seeking injunctions (which would be an excessive position), it recognizes that there may be circumstances where the seeking of an injunction may be abusive, especially when such injunctions are used to coerce "good faith" licensees to accept licensing terms that it would not accept but for the injunction.
The Commission decision, however, leaves entirely open the question of what a "good faith" licensee is. Some consider that a good faith potential licensee is a standard implementer that is "willing" to take a license, although it may consider that the terms of proposed by the SEP holder are not FRAND. But this does not help as it still requires defining the circumstances in which a potential licensee is really "willing" to take a license. For instance, when a potential licensee clearly indicates that it will never accept to pay any form of consideration for obtaining a license, it is quite clear that this potential licensee is "unwilling". Few potential licensees will, however, take such a blunt approach. Instead, they will offer royalties that are so low that they are clearly unacceptable to a reasonable licensor. The difference between royalties that are unreasonably low and royalties that are just low are, however, in the eyes of the beholder. Considering this difficulty, a better approach to distinguish between willing and unwilling potential licensees is to look at the negotiation industry between the SEP holder and the potential licensee. It seems indeed clear that a potential licensee that has rejected all attempts to by the SEP holder to negotiate or that has refused that, in case of disagreement, the licensing terms be determined by an independent third party, such as a court or an arbitration tribunal, should be considered as being "unwilling", and the SEP holder should be allowed to seek an injunction in court as a last resort.
D. The Samsung and Google/Motorola investigations
While the Commission used the guidelines on horizontal cooperation agreements and the Google/MMI merger decision to convey its views on the compatibility of some licensing/litigation strategies used by SEP holders with EU competition law, it still needed an antitrust precedent to develop more specific guidance. Such an opportunity arose in the context of the "patent war" pitting several major technology companies against each other. Samsung did not explain the rationale behind its decision, it must have been part of a last minute effort to convince the Commission not to proceed to the next stage of its investigation by sending it an SO. In any event, as the world' largest manufacturer of electronic products it is probably in Samsung's best long term interest to join the "no injunction in SEP-related cases" camp. Indeed, while the circumstances where Samsung may sue other manufacturers for infringement of its SEPs, it is likely to be a prime target for non-practicing entities of all sorts given its very deep pocket.
Rather than merely saying that Google will be allowed to use injunctions against "unwilling licensees", the Order defines the circumstances in which injunctions will remain available to Google. These circumstances appear to be so limited that in practice, it will be hard for Google to resort to injunctions to enforce its SEPs in the future. Note that some of Google's direct competitors, including Apple and Microsoft, but also other companies, such as Cisco, 70 voluntarily declared that they would not seek injunctions when enforcing their SEPs. 71 This initiative was meant to encourage other companies to make similar declarations, hence creating an injunction-free environment for the licensing of SEPs. The majority of large technology companies have, however, refrained to "disarm" in a similar fashion, although the Google Consent Decree may give them an incentive to do so.
While the above Consent Order is obviously Google-specific, it will certainly have a significant influence on the licensing/litigation strategies of other SEP holders. It would be surprising if the European Commission decided to take a different approach in its investigation of Google's licensing practice and enforcement conduct. Although the future is always difficult to predict, it seems quite likely that the use of injunctions will be strictly circumstances to narrowly defined circumstances. This will certainly affect the dynamics of licensing negotiations.
III. Conclusions
In its settlement with Google/MMI, the FTC has very clearly laid out the limited circumstances in which these companies will be allowed to seek injunction to enforce its SEPs and has described the process that it will have to follow in its licensing negotiations with standard implementers, but no such guidance currently exists under EU competition law. While it would be surprising if the Commission decided to take a (radically) different approach in its own investigation against Google/MMI, it will have to set its own principles and guidance in its investigation of Samsung's licensing behaviour. Whether this will be done through a settlement or an infringement is hard to predict as it depends in great part on the strength of the Statement of Objections it sent to Samsung, which is not public. While it is impossible to prejudge how the Samsung investigation will evolve, it is likely that the objective of the Commission will be to lay out in greater detail the circumstances in which SEP holders are allowed to seek injunctions against standard implementers. So far, the Commission has indicated that injunctions may be problematic when they are sought against good faith standard implementers that are willing to take a license (i.e., "willing licensee"). The question is, of course, to determine what a "willing licensee" is. The FTC addressed this problem by strictly defining the circumstances in which standard implementers should be considered as "unwilling" to take a FRAND license. Like the FTC, the Commission may also decide to develop a process describing the various steps that SEP holders would have to follow when negotiating a license. While such an approach may be helpful, it is important that it does not excessively rigidifies the licensing process, as one size is unlikely to fit all.
In any event, whatever the Commission decides to do, it needs to take an approach that will balance the interests of both SEP holders and standard implementers. While "overcompensation" may be an issue, "under-compensation" is not desirable either, as it would reduce companies' incentives to invest.
As to the issue of what a "fair and reasonable" (the "FR" of FRAND) is, it is not clear that the Commission will want to give more guidance than what has been expressed in the standardization chapter of its guidelines on horizontal cooperation agreements. First, it is quite clear that the Commission is not a rate-setting agency and has little appetite to become one. Second, courts and arbitration tribunals are the right institutions to handle issues such as whether a given royalty rate or other licensing terms are fair and reasonable, and they can do so based on a variety of benchmarks. In the wake of the Google Consent Decree, it is likely that a growing number of licensing disputes will be dealt by courts or arbitration tribunals. One issue on which the Commission may be better able to intervene is whether licensing terms are "discriminatory" (the "ND" of FRAND). Although the Commission would be misguided to take an approach whereby all licenses granted by an SEP holder should look the same (each licensor / licensee relationship is indeed specific), some blatant cases of discrimination may deserve to be investigated.
